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and Savannah Railroad Co.v. JacksonvilleWear

in itthe erred without thisWe think court materialgiving
that Ketchum was of the con-namely, cognizantqualification,

credittract, before he to Outlaw.gave
it that the court shouldnecessaryThis view rendered have

the third instruction asked the thatby defendant, unlessgiven
that Ketchum had noticeevidence,from the of thethey believe,

the notes,sale to Outlaw before he will findthey forpurchased
the It was error to refuse this instruction.defendant.

and thereversed,is cause remanded.judgmentThe

Judgment reversed.

K. v. TheWear,William Jacksonville andAppellant,
RailroadSavannah Company, Appellee.

APPEAL PROM KNOX.

obligeeThe in a conditional contract is bound to agreement,his if theperform
with.conditions have been compliedspecified

or terms of theobligee, rightWhen the the has thecontract, to deter-payee by
givethe of ormine time the he must notice of the timeperformance,payment,

action canobligor,to the or before an be maintained.payor
jointback theA demurrer to a when carried to is anddeclaration, notplea, several,

to and bethe different cannot sustained unless all thecounts, counts are de-
fective.

generalpleadingThe after isissue,thedefendant, from carrying aestopped
which the has to hisdemurrer, other back toplaintiff interposed thepleas,

declaration.

anThis was action of byassumpsit, appellee against appel-
thelant, followingon contract:

“ 28, 1856.Farmington, August We, the undersigned, do
for himself,each subscribe thehereby for number of shares of

the stock of the andcapital Jacksonville Savannah Railroad
names,set our andCompany, opposite respective do hereby

severally to to the order of theagree pay Directors of said
andJacksonville Savannah Railroad theCompany, installments

thereon,hereafter assessed as they becomerespectively due, and
to andbe the charter of saidgoverned by by-laws Itcompany.

conditioned,is that no shall bepayment of therequired stock-
theholders until road is contracted itsfor Itgrading. is also

that noconditioned, will be unlesspayment required said rail-
road shall cross the Peoria Railroad notOquawkaand less than
two miles west from Elmwood.

“ Shares hundredone dollars.
“ Subscribers’ names.

“ W. K. Wear, 20 shares.”
38
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The declaration contained three the thirdcounts, being the
count.moneycommon

of and also ainterposedDefendant plea specialnon-assumpsit,
“ And further etc.,as follows: for defendantplea,plea says

atnon, because he that the the defendantsaysactio time is
have and did sharessubscribed, subscribe,to twenty toalleged

andJacksonville Savannah Eailroad as is allegedthe Company,
declaration,first count of itplaintiff’sin was by parol expressly

and said andbetween their de-by plaintiff, agent,agreed, by
fendant, that defendant should no saidpay ofpart subscription

Jacksonville and Savannahuntil the Eailroad shouldCompany
in andbuild and said railroad Knoxcomplete through county,

road,and have cars andIllinois, the said thatrunning upon
subscribed shares to saidtwentydefendant railroad company,

and way,that condition and in no otherunderstanding, orupon
and defendantmanner, or that said Jackson-agreement; avers

and Savannahville Eailroad have themselvesCompany not, by
built and saidotherwise,or Knoxcompleted throughrailroad

Illinois; that said Jacksonville and Eailroadcounty, Savannah
have not the incars said road KnoxCompany running upon

andIllinois, the said tothis defendant iscounty, ready verify,
hewherefore etc.”prays judgment,

demurrer,To this there was a which demur-plea interposed
was defendant the declara-rer, argument, by urgedupon against

declaration,tion, but the court the demurrer as theoverruled to
it as to said The did not pleadand defendantplea.sustained

over.
trial, theOn the before theJudge, provedplaintiffThompson,

above that had been made andout,as set contractscontract
road,theetc.,the ofmasonry,executed for grading, bridges,

“ road the Peoria and Eailroadand that this crosses Oquawka
109^ymiles and feet west of Elmwood.”two

the con-The also that after the execution'ofplaintiff proved,
thebythe as shownetc., following order,tracts for grading,

by the of directors:of the was boardcompany, passedbooks
allthat an theuponit was ordered assessmentJuly 26,1858,

thesubscribed, subscribed, capitalor be hereafter tostock to
hason which an assessment notof said andcompany,stock

assecretary,at the themade,been be officeofheretofore payable
inincluded pre-that all stockholders who have not beenfollows:
sharescalls to the severalvious for be onpayment, required pay

cent, firstthe ofthem, ten onsubscribed by perrespectively
cent, and'of each1858, and ten on the first dayperSeptember,

thereafter;next and that all who maymonth personsevery
cent, firstten the daystock shall onpersubscribe hereafter, pay

and tenofof month the time such subscription,the succeeding
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cent, of month nextevery thereafter;the first dayon andper
orcondition thewhenever, any agreement,by stipulation, stock

to this ornot previousshall be orderspayable according for
cent,be at the rate of tenthe same shallassessment, paid per

saidfirst of month after theday everyon the stockholders shall
same to suchbe to thepay accordingliable stipulations, con-

orditions agreements.
which,the defendant whichreading objected;To of objection

overruled, and taken.exceptionwas
did evidence.Defendant not offer any

for forand plaintiff, $1,800.Verdict judgment
a and in oftrial,for new arrest judgment,Motions overruled.

to thisDefendant court.appeals

Manning & Merriman, for Appellant.

Judd & forGoudy, Boyd, Appellee.

J. The to theWalker, subscription stockcapital of this
instituted,this wasroad, which suit was notupon payable until

it became due on an toassessment be thereafter made by the
directors, and not unless thethen, ofgrading the road was
undér contract. The also contains asubscription condition that

should be unless themoneyno roadpaid, should cross the Peoria
and not thanRailroad less twoOquawka miles west from Elm-

The evidence that thewood. shows of thegrading entire road
contracted,had been and the contract partly executed, previous

to assessment on thisany subscription. This, we think, fully
thismeets thecondition of Thesubscription. evidence also

road,that theshows as located and as contracted to be con-
thestructed, crosses Peoria and roadOquawka more than two
Elmwood,west from andmiles there is innothing this record

which indicates theany by todesign, cross thatappellees, road
thatless than distance west from that Thispoint. condition,
refers the final andthink,we to permanent location of the road,

and not to its as one of the conditionscompletion, was, that the
beshould not until thepayable grading wasmoney placed under

If this conditioncontract. therequires ofcompletion the road
why insert the other condition ?before Itpayment, would be
This thenuseless. of thesewholly fully disposes objections.

also that theurged,It is of the courtjudgment below should
reversed, becausebe the evidence fails to show that appellant

had of the timeany notice when the asinstallments, assessed
directors, due. all inthe became In casesby which the parties

by the a forfixed, agreement,have time its performance, the
or must take notice of the timeobligor ofpayor orpayment
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But the orwhen the terms ofpayee obligee, byperformance.
has the to determine the time of thecontract, right paymentthe

the or it isobligor, that heby payor necessaryor performance,
time,thehave notice of before an action can be main­should

the contract. When the factto recover on or circum­tained
the lies moreperformancestance whichupon depends, particu­

knowledgein of the than the thepromiseethelarly promisor,
Chit,the latter notice. on Cont. 556. Informer must give

andwhen,times the in thiscase, which,the amounts sub­this
was to be the action of thedepended upon payees,scription paid,

determination,evidence of their the amountsfixingand the
inwas recorded books,times of their under theirand payment,

andand in their that factcontract, laypossession, particularly
and should havein their notice to theknowledge, they given

v. Indiana and Illinois Central RailroadSpanglerappellant.
R. 277; v. Sangamon21 Ill. Barrett Alton and Rail­Company,

Ill. R. 504. For13 the want of evidence ofCompany,road
conformityin tocalls,of the rules theany bynotice adopted

andotherwise, the verdict judgmentroad or were not warranted,
therefore erroneous.and were

that the court erred in notIt is likewise objected, carrying
and itspecial back,to the to theplea sustainingthe demurrer

The demurrer was and could not be severaljoint,declaration.
if itdifferent counts of the even could havedeclaration,to the

counts,andback to that as the commonpleading,been carried
the demurrer could not have been sustainedclearly good,were

all defective. when this demurrer wasAgain,unless were
issue had been thethe filed to entire declara-generalinterposed,

material infact its several counts.everytion, thereby traversing
in andto the rules of both of lawIt is courtscontrary practice,

and time,a to demur at the sameto pleadequity, permit party
When a is filed and an issue formedthe same pleato pleading.

the it waives all toof pleadings, rightto any portionprecedent
shallunless the be first withdrawn. Thereit,demur to plea

in to sustain the demurrer to theno error refusingwas therefore
declaration, defendant,as the theby filing generalplaintiff’s

issue, its sufficiencybyhad himself from questioningestopped
demurrer.

the of the court belowindicated,the judgmentBut for error
and the cause remanded.reversed,must be

reversed.Judgment
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